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Robertsv. North Dakota Workmen's Compensation Bureau

Civil No. 10128

Erickstad, Chief Justice.

Thisis an appeal by the North Dakota Workmen's Compensation Bureau (the Bureau) from an order of the
District Court of Nelson County, dated September 28, 1981, by which the district court reversed the
Bureau's denia of Dolly M. Robert's claim for benefits and remanded the case for further disposition. We
affirm the order of the district court.

On April 4, 1979, Dolly was working as a surveyor's helper for Annco, Inc., at a bridge located southeast of
McVille, North Dakota. She testified that as she was working with some metal rods along side the bridge
shefell to the ground, landing on both feet. She testified that after the fall she was "weak and shaky" and
that shetold afellow worker, Karla Christopherson, that she had fallen from the bridge, that she wasn't "able
to help her work™ and that she would like Karla to take her home. Karlawrote a letter statement about the
incident, which was submitted as part of the record without objection by the Bureau, in which Karla stated
that although she didn't see Dally fall from the bridge, "she obviously did from her shaken condition." Karla
also stated in her letter that Dolly was "weak and dazed" and seemed "chilled and shaky.” Karla stated that
shetook Dolly home in the afternoon of April 4, 1979, and that Dolly "limped" when she walked toward her
home from the car.
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Doally did not return to work for Annco, Inc., subsequent to April 4, 1979. On April
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6, 1979, she sought and received medical treatment from Dr. O.D. Sturlaugson.

On April 9, 1979, Dally filed a claim with the Bureau for benefits under the workmen's compensation fund.
The Bureau initially accepted the claim and paid medical expenses for Dolly in an amount totaling $325.35.
Upon receiving further information, the Bureau determined that it should not have made payments on the
claim, and it dismissed the claim on February 5, 1980.

Dolly requested a hearing which was held on April 17, 1980, after which the Bureau entered an order
affirming its dismissal of the claim. Dolly appealed to the district court which reversed the Bureau's order.
The Bureau appealed from the district court's order and on appeal has raised the sole issue of whether or not
the Bureau's finding that Dolly failed to prove her injuries were caused by her employment-related fall from
the bridge is supported by a preponderance of the evidence.

In reaching its determination, the Bureau made a finding that Dolly "fell from a height of approximately five
to six feet", and on appeal the Bureau concedes that Dolly fell from the bridge on April 4, 1979, while
working for Annco, Inc. The Bureau has also conceded on appeal that Dolly did have injuries as reported by
Dr. O.D. Sturlaugson upon examining Dolly on April 6, 1979, specifically, "subluxations of the spine,
bruising and sprain to the knees and ankles.” The Bureau basesits denial of Dolly's claim for benefits solely
upon itsfinding that Dolly failed to prove her injuries, as described by Dr. Sturlaugson, were caused by her
fall from the bridge on April 4, 1979.

The standard this Court must use in reviewing a decision of the district court on an appeal from a decision of
an administrative agency is provided under Section 28-32-19, N.D.C.C., which statesin part relevant to this
case:

"[T]he court shall affirm the decision of the agency unlessit shall find that.... The findings of
fact made by the agency are not supported by a preponderance of the evidence."

In Power Fuels, Inc. v. Elkin, 283 N.W.2d 214 (N.D. 1979), this Court clarified its scope of review under
the "preponderance of the evidence" standard:

"...we do not make independent findings of fact or substitute our judgment for that of the
agency. We determine only whether a reasoning mind reasonably could have determined that
the factual conclusions reached were proved by the weight of the evidence from the entire
record." 283 N.W.2d at 220.

Upon reviewing the record in this case we conclude that a reasoning mind could not have determined, as did
the Bureau, that the greater weight of the evidence isthat Dolly's injuries were not caused by her fall from
the bridge on April 4, 1979, while working for Annco, Inc. We conclude that a reasoning mind could only
find that the greater weight of the evidence isthat Dolly'sinjuries, the existence of which have been
conceded by the Bureau, were caused by that fall, the occurrence of which is conceded by the Bureau's
finding that Dolly fell from a height of five or six feet.

There is not one scintilla of evidence in the record to support an alternative manner by which Dolly might
have received her injuries other than by her fall from the bridge on April 4, 1979. In Dr. Sturlaugson's
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written report, dated April 10, 1979, to the question, "Are you satisfied this is an occupational disease or
injury?’, he responded, "Yes." In that report, Dr. Sturlaugson described Dolly'sinjury as follows, "The
patient fell several feet off a bridge, landing on her feet, causing subluxations of the spine, bruising and
sprain to the knees and ankles." In a supplemental report by Dr. Sturlaugson, dated May 16, 1979, he states,
"| am satisfied that this was an industrial injury as the trauma involved indicates some type of injury as she
described.” An in-house telephone memo written by a Bureau employee states that Dr. Sturlaugson indicated
that when he saw Dolly on April 6, 1979, "it was definite the claimant had sustained quite a severe injury
and that she was in shock."
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Dolly's employer, Annco, Inc., in aletter to the Bureau written by Earl Nelson and dated April 13, 1979,
objected to the payment of Dolly's claim for benefits. However, in a subsequent letter to the Bureau also
written by Earl Nelson and dated April 20, 1979, Annco, Inc., withdrew its objection to the payment of the
claim, stating, " The possibility of the accident isreal.”

On July 16, 1979, Dolly was also examined by Dr. Charles H. Swenson, M.D., at the Medical Arts Clinic, P.
C., in Minot. In hiswritten report, dated July 19, 1979, Dr. Swenson indicated that as aresult of Dolly's fall
from the bridge she injured her feet, and he provided the following diagnosis. "feet pain suspect muscle
strain. Dependent edema.” To the question, "Is present disability due to an occupational disease or injury?’
Dr. Swenson responded, "Yes." To the question, "Are you satisfied there is no misrepresentation or
malingering in this case?' Dr. Swenson aso responded, "Yes."

In denying Dolly's claim, the Bureau found that she was not credible because she has a hysterical personality
with hypochondriacal neurosis. In support of its finding, the Bureau submitted the deposition of Dr. Rufino
R. Ramoswho isalicensed M.D. and a psychiatrist with approximately eight years of practicein the
psychiatric field. Dr. Ramos stated his opinion, through his deposition, that Dolly has a hysterical

personality which he defines as someone who "overdramatizes events or feelings. 11 However, Dr. Ramos
did not examine Dolly until March, 1980, almost one year subsequent to the date she was allegedly injured
by her fall from the bridge. Consequently, Dr. Ramos did not claim that he had any basis upon which to give
an opinion regarding the legitimacy of those injuries allegedly sustained by Dolly as aresult of that accident.

Upon reviewing the record in this case, we conclude that the Bureau's finding that Dolly's injuries were not
caused by her employment-related accident on April 4, 1979, is not supported by a preponderance of the
evidence.

On appeal, the parties did not raise as an issue the amount of benefits claimed, and we make no
determination regarding that matter.

In accordance with this opinion, the order of the district court is hereby affirmed.

Ralph J. Erickstad, C.J.
Gerald W. VandeWalle
Vernon R. Pederson
Paul M. Sand

William L. Paulson



